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Committee Members Present:   
Knute Michael Miller, Committee Chair and Past Board President 
Joanne Hayes-White, Commissioner (via telephone) 
Captain Einar Nyborg, Commissioner and San Francisco Bar Pilot (SFBP) (via telephone) 
Robert Kosnik, MD at the University of California of San Francisco (UCSF) (via telephone; in at 

1:45 p.m.) 
 
Committee Members Absent: 
Brigadier General (Ret.) Chester L. Ward, MD 
 
Staff Present: 
Allen Garfinkle, Executive Director 
Roma Cristia-Plant, Assistant Director 
Alethea Wong, Administrative Assistant II 
Dennis Eagan, Board Counsel (via telephone) 
 
Public Present (via telephone): 
Commissioner Captain Robert Carr, Captain Anne McIntyre, SFBP Business Director, Captains 
Gregory Tylawsky and Andrew Murray, SFBP. 
 
OPEN MEETING 
 
1. Call to order and roll call.  (Chair Miller) 
 

Committee Chair Miller called the meeting to order at 1:32 p.m.  Administrative Assistant II  
Wong called the roll and confirmed a quorum. 

 
2. Approval of the minutes of Committee meetings held on February 12, 2020.  

(Chair Miller) 
 
Committee members were presented with the draft minutes from the Committee meeting held 
on February 12, 2020.  There was no discussion. 
 
MOTION: Commissioner Nyborg moved to approve the draft minutes of the meeting 

held on February 12, 2020.  Commissioner Hayes-White seconded the 
motion. 

VOTE:  YES:  Miller, Hayes-White, and Nyborg. 
   NO:  None. 
   ABSTAIN:  None. 
ACTION:  The motion was approved. 
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Note:  Agenda items were taken up in the order displayed.  In some cases, discussion of 
items were delayed or postponed until later in the meeting.  Committee Chair Miller 
requested to review agenda item 3 later due to no Committee members with a medical 
background present at this time. 
 

4. Review of modifications previously approved by the Board and newly proposed 
modifications (and accompanying forms) to the Board pilot and trainee fitness 
regulations in Title 7, California Code of Regulations sections 217-217.45.  Possible 
Committee recommendation to the Board to approve newly proposed draft 
modifications (and accompanying forms) to Board pilot and trainee fitness regulations 
in Title 7, California Code of Regulations sections 217-217.45, and to direct one or more 
committees and Board staff to commence rulemaking.  (Committee Members and 
Board Staff) 
 
 
Committee Chair Miller announced that this is not a joint Pilot Fitness/Rules and Regulations 
Committee and this meeting serves as a resource to the Rules and Regulations Committee.  
He reminded everyone that a joint committee meeting will require a quorum from both 
committees, and that a joint committee is not needed at this point.  He also added that the 
Committee will be reviewing the regulation documents and responding to comments.  Newly 
proposed modifications and accompanying forms will be recommended to the Board for 
approval. 
 
Board Counsel Eagan reported that Board staff have compiled documents for the rulemaking 
process. 
 
Commissioner Carr commented that he’s unsure if making changes now is appropriate, but 
appreciates being included in the discussion so that if changes are needed, the Rules and 
Regulations Committee can assist. 
 
The following documents were presented to the Committee members and Board Counsel 
Eagan noted the following updates: 
 
• Notice of Proposed Rulemaking:  draft includes most recent edits. 
• Initial Statement of Reasons:  this is important during the rulemaking process as it 

includes the changes, why there are changes, the issues, and the supporting rationale.  He 
noted that each subsection has been combined with the elements of the initial statement 
of reasons.  He reported that Board staff have been working with the Department of 
Finance and they will need to review and approve the Initial Statement of Reasons, which 
will then be routed to California State Transportation Agency (CalSTA) for review, and 
finally routed to the Office of Administrative Law.  Approval is needed to send out the 
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Notice of Proposed Rulemaking.  He added that if there is a request for a public hearing, 
one will be held.  He added that all comments received will receive a response.  The 
Committee will be reviewing the changes at this meeting. 

 
Dr. Kosnik joined the meeting at 1:45 p.m. 
 
Subsection E was added to Section 217, which includes a determination for a positive drug test. 
Previously, there is no additional follow-up on positive drug results, or when blood-alcohol 
concentration of 0.04% or more, by a Board-appointed physician.  Any positive drug test results 
or of blood-alcohol concentration of 0.04% or more, will be referred to the Medical Review 
Officer.  It was noted that Harbors and Navigation Code, Division 3, Chapter 5, Section 655(D)  
states that “No person shall operate any vessel other than a recreational vessel if the person has 
an alcohol concentration of 0.04 percent or more in his or her blood.”  
 

• Intoxication and impairment have already been defined, and it includes behavior.  The 
proposal is to provide a reason, if a result is to be sent to the Medical Review Officer.  
Assistant Director Cristia-Plant noted that there was a gap in the process such that Board 
staff are not receiving the results. 

• Assistant Director Cristia-Plant noted that some of the changes for the fitness for duty 
forms were made to add clarity and to eliminate a separate letter the Executive Director  
currently sends to the pilot who needs to be placed on medical disability.   The updated 
forms include adding an effective date at the bottom.  She reported that new state rules 
regarding form numbering became effective in July 2020, but the Board has not been in 
compliance with this requirement.  Board staff requests that the Board approve the forms 
with the form numbers.  Board Counsel Eagan commented that form numbers are a minor 
issue and does not need to delay the rule making process. 

 
Committee Chair Miller thanked Dr. Kosnik for joining the meeting and announced that Dr. 
Kosnik needs to leave the meet at 3 p.m.  Dr. Kosnik stated that he does not see any issues 
with the meeting documents or discussion. 

 
• Board Counsel Eagan confirmed for Commissioner Nyborg that the blood-alcohol 

concentration of 0.04% is new, as there was no indication of when pilots need to be 
referred to the Medical Review Officer. 

• Commissioner Nyborg stated that the pilots are aware that there is no drinking and 
driving ships.  He is concerned that the updated regulations included that the blood-
alcohol concentration is not to exceed 0.04%, and requested that it be not to exceed 0%. 

• Board Counsel Eagan noted that 0% is a stricter standard, but it can be changed to 0%. 
• Commissioner Hayes-White responded to Commissioner Nyborg that the only time a 

person’s blood-alcohol concentration may be over 0%, is when the person is returning to 
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work, and their alcohol levels are coming down.  She noted that train operators can’t be 
over 0%, or they are referred for follow-up. 

• Executive Director Garfinkle explained that the pilots and trainees take a drug test and 
take an alcohol test during a post-incident collection.  Global collects the drug and 
alcohol test samples.  If the test result for the Department of Transportation alcohol test is 
over 0.04%, then they are sanctioned by the U.S. Coast Guard.     

• Executive Director Garfinkle explained that currently, for post-incident testing, Board 
staff receives email notification from the Port Agent that an incident happened and 
whether or not a drug and alcohol test has been administered. 

• Commissioner Nyborg requested that the blood-alcohol concentration be changed from 
0.04% to 0%.  He doesn’t want the pilots or the public to think that it is ok to work while 
under the influence. 

 
MOTION: Commissioner Nyborg moved that the Committee recommend to the 

Board to change the forms to reflect that blood-alcohol concentration must 
not exceed 0%.  Committee Chair Miller seconded the motion. 

VOTE:  YES:  Miller, Hayes-White, Kosnik, and Nyborg. 
   NO:  None. 
   ABSTAIN:  None. 
ACTION:  The motion was approved. 

 
Commissioner Nyborg wanted to know if the “Not Fit for Duty” or NFFD form is 
appropriate.  Executive Director Garfinkle commented that the updated Fitness For Duty 
includes a “Fit for Duty Until”, which will trigger a follow-up date for the next assessment. 
 
MOTION: Commissioner Hayes-White moved to accept the revised medical forms, 

as amended.  Dr. Kosnik seconded the motion. 
VOTE:  YES:  Miller, Hayes-White, Kosnik, and Nyborg. 
   NO:  None. 
   ABSTAIN:  None. 
ACTION:  The motion was approved. 

 
5. Status report on the pilot and trainee fitness determination process involving the 

Division of Occupational & Environmental Medicine at the University of California, 
San Francisco Campus.  (Executive Director Garfinkle)  

 
Executive Director Garfinkle reported that the pilots have been successful in renewing their 
annual licenses, but notes the restricted availability of appointment opportunities and that 
Board staff typically do not receive a completed Fit for Duty (FFD) form from UCSF for an 
extended period after the assessment, at times taking four to six weeks.  He suggested that the 
minimum requirements for Board Physicians be reduced to include physicians with one-year 
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experience, rather than three years of experience, which may increase the number of 
appointment availabilities.  He notes that so far, trainees and licensees are seen on Mondays 
and Thursdays, and that LVN Julian Villanueva is often unable to respond to inquiries in a 
timely manner due to his multiple responsibilities. 
 
Executive Director Garfinkle reported that he had received correspondence from Captain 
Teague that he has made multiple attempts to schedule an appointment.  Executive Director 
Garfinkle suggested to him to contact UCSF through both email and telephone.  He has also 
received several completed FFD forms from UCSF, the day the license expires.  The Board 
President does not work at the Board office, and this lack of timeliness in providing the 
FFD’s necessitates exceptional efforts to get Board President approval on the licenses.  He 
reminded UCSF staff that Board staff needs time to complete the license renewals, making it 
less than ideal to receive the FFD forms so close to the expiration dates. 
 
Executive Director Garfinkle noted that the following FFD forms were received a month or 
more after the assessment: 
 
• Captain Boriolo was seen in July and was ready to return to work, but Board staff did not 

receive a completed FFD form until September. 
• Captain Pate was seen at the end of July, but Board staff received the completed FFD at 

the end of August. 
 

Executive Director Garfinkle expects that the updates to the regulations will help the 
accelerate the process and decrease the long turnaround time. 
 
Commissioner Nyborg recently renewed his license and did not encounter any issues or 
delays.  The pilot workload has decreased due to the pandemic, so the delays are manageable.  
In recent months, some pilots were told they were FFD, but did not received their FFD 
documentation in a timely manner, and not having a full complement of pilots is increasing 
the frequency of the jobs, thereby impacting opportunities for rest.  It would be ideal that if a 
pilot is NFFD, that as soon as he is considered FFD, to return to work as quickly as possile. 
 
Executive Director Garfinkle suggested that Dr. Harrison assume the role of the Medical 
Review Officer if Dr. Kosnik’s duties delayed action on pilot fitness, but Dr. Kosnik did not 
want to make changes to the role at this time.  He suggested that the Committee can revisit 
the issue after the pandemic has passed.  Dr. Kosnik noted that often delays were being 
caused by difficulties with UCSF obtaining additional medical information, necessary for a 
complete determination, from the licensees.  Executive Director Garfinkle commented that 
Board staff can also assist UCSF if they are having difficulties getting information from a 
licensee. 
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3. Status report on the development of pilot fatigue mitigation regulations developed from 

the Committee’s policy recommendations that were derived from the July 2018 San 
Francisco Bar Pilot Fatigue Study produced by San Jose State University Research 
Foundation and the National Aeronautics and Space Administration and approved by 
the Board on February 25, 2020. (Board staff) 
 
Executive Director Garfinkle reported that Committee Chair Miller had completed a draft of 
the pilot fatigue mitigation regulations, and that Board Counsel Eagan has reviewed it.  He 
added that SFBP leadership wanted approval to move forward with the Fatigue Risk 
Management System (FRMS).  He noted that implementation of SFBP’s FRMS is not 
dependent upon the Board having fatigue regulations in place.  Committee Chair Miller 
reported that SFBP is completing their FRMS development process and that the Combination 
Course taught at the California State University Maritime Academy will include the updated 
FRMS.  He also stateed that it’s a good idea to have a paper trail on the progress in case the 
auditors review it. 
 
Commissioner Nyborg reported that SFBP is working on the FRMS, but it’s difficult to meet 
due to a lack of staff.  He also reported that the Fatigue Committee is working on the FRMS, 
and that the Bridge Resource Management class will include the topics at the California State 
University Maritime Academy. 

 
6. Public comments on matters not on the agenda. 

 
There were no comments from the public. 
 

7. Schedule the next Committee meeting, and proposals for items on the next meeting 
agenda. 

 
Committee Chair Miller announced that there is no need to schedule another Committee 
meeting at this time. 
 
Commissioner Nyborg announced that he offers his assistance in trying to resolve the issue 
of delays in receiving completed fitness determinations from UCSF, and that he is open to 
having more discussions on how to minimize the time between medical evaluation and 
fitness determination.  Dr. Kosnik thanked him for his willingness to assist. 
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8. Adjournment. 

 
Committee Chair Miller adjourned the meeting at 2:46 p.m. 
 

Submitted by: 
 

 
________________________ 
Allen Garfinkle 
Executive Director 
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